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ABSTRACTY -

Most State legislatures have either passed or taken
ander consideration for passage Some ninimum competency testing
program. However, it is not clear that these legislative efforts will

- Tesult in implementation'programs tha*t fulfill legislative intent.

© Throughout the Oaited States legal challenges from students adversely
affected by testing programs have been initiated. While still in the
courts, these cases point up the difficulties in design and
implementation efforts compelled by legislation requiring minimum
compentency testing. The legal issuwes or which tiis recent litigatiorn
is Yased present conflictirg legal '‘mandates to those charged with the
responsibility. of effectuating minimum competency testing programs.

' This paper focuses on the relationship betweenh state accountability
and the child's educational tights and provides a set.of guidelines
fo1- educators who seek to avoid the pitfalls of litigation involved
ip the contradictions between legislative ard judicial mandates.
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Among the states, implementation of minimum competency testing
programs has taken various forms. Early statutory formulas focused
first on measuring performance fn basic skills, with statutes amending
initial provisions in order to establish requirements for certification
of graduation. Today, legislative enactments have enlarged the scope
and purpose-oflcompetency testing, often requiring school districts
to adopt proficiency stand;;ds.in basic skills; assess stﬁdent
“performance periodically from entry through 12th grade; and, after
an identified time period has elapsed, deny the dTp]omq to any student
who fai}s to meet the locally adopted proficiency standards. Included
within these recent statutory guidelines are procedures to {nsure
"~ timely notice and hearing which resemb!e guidance conferences with
students and parents. proposals for citizen participation in the
establishment of standards, an& perisions fof state debartment of
éducation assistance in.developing assessment %echanisms and testing
- protocols. |
| Most state legislatures have either passed or taken upder consider-
ation for passage some miﬁimum competency testing program. However,
it is not clear that these lTegisiative efforts will result in imple-
mentation programs that fulfill }egis]ative infent. Throughout the'
United States legal challenges from students adversely affected by

testing programs have been initiated. While still in the courts, these

cases point upithe difficulties ‘in design and implementation efforts




cunpe]led‘by 1egi$1atioh requiring minimum Competéﬁcy testing. The

legal issues on whihh this recent Iitigationnis based present conflicting

g legal mandates to school-personnel and lay persons chargéd with the

Ll

responsibility of -effectuating minimum competency testing programs.

The diversei1eg§1 implications of minimum comptency testing now
being considered 2n our courts, offer ;ome Judicial messages which -
are clear. ’Basictlegal propositions supporting a child's right to
an educat%on continue to be a%finne&, Eut the State‘s righf to requffe
some form of minimum competency test1ng”1s being acknowledged. and
supported. This paper focuses on théa;;1;t1onsh1p between state
accountabiiity and the child‘s educational rights, and provides a set
of guidelines for educators who seek to avoid tﬁe pitfalls of 1itigation

involved in the contradictions between legislative and judicial mandates.

Fqual Educational Opportunfgy
1t is ironic that competency testing was originally and bstensib1y

designed to measure the performance of school d1str1cts and 1nd1V1dua1

.schools. The 1rony is that much of the present 1eg1slatlon focuses

on the student, not’ the school, with the result that the onus of_poor
schooling appears to impact primarily on phe ihdividual student. Since
most statutes rquire a minima] competency }eve] for graduation or
promotion, it would now seem to Ee the student's responsibiiity to
achieve ihe level of competence compelled by the testing program.
kPlaéing the responsibility for 1éarning solely on the student .
ignores the powerful influence of tegal mandates ﬁffecting public

education. Litigation, particularly in the last two decades, has extended
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right of access to public education for the handicapped, the retarded

and other groups [PARC v. Commonwealth {Pa. 1971) and Armstrong v.

Kline {Pa. 1979)]. State constitutional mandates for "thorough and
efficient” education have been interpreted to guarantee some minimal
level of financial equity'in educational opportunities provided by

public school systems [Serrano v. Priest {Ca. 1976) and Robinson v.

Cahill-(N.J.'lg?S)]. In addition,:courts have become concerned -with
challenges to educational programs and placement practices that

> ,
allegedly deny educational opportunities appropriate to the student's

individuai needs [Hobsgn v. Hansen {D.C. 1976) and Lau y. Nichols
(1973)]. .The meaning of thesé decisions, ranging from desegregation

to special education, is that our courts have p]éced rasponsibiliity

for insuriﬁg educational’ apportunity squarely upon the natioﬁ's public
school system. o | ‘

In its simplest form, however, minimum coﬁbetency testing creates
a direct cﬁnflict with the judicial and legislative mandate; guaran-
teeing equal educational opportunity. IWhen the testing requirement.

has the effect of denying the certificata of grajuation-or promotion,

_when the primary impact of the standardized test can be interpreted

to deny an educationa? benefit, then minimum competency testing may
arguably te found to deny equally of educational opportunity. Where

that denial appears arbitrary 6r_caprious, where it suggest unreasonable

-discriminatory impact, where it interferes with a legally recognized

right to educatioral benefits, the iikelihood of Titigation will increase.

Discrimination Under Equal Protection -
- 3 _
Where a student alleges the denial of a fundamental right to equal
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protection of the laws, and presents convincing evidence that official
action is groutded updn racially or ethnically baéed discriminatory
practice, courts will require the state to show a compe111ng interest
for the a]leged d1scr1m1natory practice under review. Thus, 1f

significaht1y large pumbers of racially or ethnically identifiable

[

~ students fail to achieve satisfdttori]y on the minimum competency -

n

examination, in comparison with other student groups, then the testing
program is likely to be subject to legal challenge on the grounds of

discrimindtjop in violation of egqual protection of the laws {see

Debra P. v. Turlington, inf?a). Where a school district or the_state

has been found to have engaged in a past pattern'and practice of

B

official segregatton, the state would have to establish a ll-c:empelling
interest” for continuing the testﬁng program.: Such & heavy burden

of proof would be required to establish that a state has a compelling
interest in the coﬂduct of its minimum competencj testing program that

it is'unlike1y:tﬁe test would meet equal protection standards.

&

‘Discrimination Under Title VI /

In Lau v. N1cho]s (1974) the United States Supreme Court re11ed

solely on Title ¥YI in holding that non English-speaking m1n0r1ty
" students were denied a meaningful opportun1ty to participate in the
educational program because the public schools failed to provide

sufficient supplemental .courses in\ﬁng]ish‘for the national origin

'mfnority. Inherent in _the court's opinion was the necessity of providing

i

an educational program with. sufficient compeqsatory and remedial
assistarice to make the educational experience meaningful and effective

at the individual level. Judicial confirmation of the-Title VI regulations

r

o




suggests that any minimum competency progrﬁm whfch has'a dispropor-
tibﬁate impact on a ﬁinority protectéd-by Title VI would be subject to
the same judicial stand;rds, _

Lau also illustrates the problem of a testing program wh{ch fails
to meet tﬁe needs of non-English speaking and national origin-minority
students. Where such a student is either excluded from school or
placed in a class for special educational services as the'result of a
minimuﬁ competency test, a legal challenge under Title VI may result.

A case illustrating this legal challengey Diana v. California Statg .

Board of Educatiows(1970), involved Mexicap-American children p1gced

in an EMR class based on 1.Q. testing in English by a schoo? psy&hologist.

S

psychologist who pennittedlanswers in Spanish was presented to the cdurt.

Evidence of significantly better performance on non-verbal portions

of thé tests and of higher test scores when retested by a Qéﬂinghal

The result was an in-court stipulation agreeﬁent that future tests would
use both English and the child"s native language in orders to assess
I.‘Q‘ fdr— placement purposes. Similar assignments's o-f non-English speaking
chjlqren based 6ncﬁfnimum comﬁetency tests uti]izing-the English language -
élone may violate Title VI. _
_ On the other hand, demonstrating competency in the English langqage
on a minimum C(_J_m_p_etency ex_amination may be an explicit ed‘llcational‘
objéctive of a school district's ‘testing program. Most tests do agpear
to emphasize reading and writ%ng in order to meet requirements for the-
diptoma or for placement and promotion wjthin‘the district, thus special
attention muét‘be given in order to resolve conflicts between Title VI

gdidelines and minimum'competency standards. Some of the vecommendations

-7




in théygiggg ¢ase may prove helpfull Where placement is a key objective,
uti]izatiﬁn of tﬁe child's ﬁrimary language and English would seam
appropriate in testiné for competency. in_other subject areas and for
comPetencies other than English language ability. In additioh, scores
woﬁ]d appear to reqhire substantiation throughxother forms of evaluation
in addition to the minjmum competency test. -

In another*case involving I1.Q. testing a federal district court
has ruled that USeldf a *standardized inje]]igence test violated T%t]e:VI;

the Rehabilitation Act of 1973 and the Education of A1l Handicapped

Children Act of 1975. 1n Larry P. v. Riles {Ca. 1979), the court found
that thé standardized tests-were racialTy'andlculturaIJy biased, had

not been val}dated for purposes of placement of black chjldren in

classes for the mentally retarded and result in a discriminato}y %mpact

on black children who, as a consequence; were substantially overrep}ésented
in the special EMR c]asse;. This -decision is the first to hold thaf_

[.9. tests éhp]dyed for platgment purposes by a schoal district are
unlawfu]ly discriminatory as applied to a specific minority group. "
In an ex%ens{oﬁ of the logic of this decision, it seems reasonable to
conclude that a minimum competency test which results in-a dispropbr-

tionate impact on minority studenfs, coupled with evidence that the

Lo

tests have never been validated on the‘specific minorify group affected,
would be struck down as a violation of federal Yaw.

Discrimination Under the Rehabilitation Act

The potehtial for unfair diserimination in the application of
minimun competency testing programé would appear to extend to handicappeg

students if the language of Section 5§04 of the Rehabilitation Act of 1973




is held to be comparab]e to fhat=of Title VI. Section-504:r¢quires ;hat;

L]

. No otherwise qualified handicapped’1nd1v1dua1 . . . shall,
solely by reason of his handicap, be.excluded from part1c1pdt10n
in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistanca.
Nith regard to the hand1capped however, a spec1a1 problem of inter-- .
pretation and apptication of statute 1aw‘@x1sts. Handicapped ch11dren
must -be integrated into the pub]fc schoéa's regular gducation program
- to the maximum ekfent appropr{ate, but special treatment gf_the handi -
capped'mﬁy be .necessary 1in a number of Fontexts_in-okder to ensure
équal opportunity. Minimumlgompetency testing adds to this brob]ep
Ca ' by rais%yg questions as to the level of participation or exemption of
- handicapped studehts Eélative toltesting and és to apprépr&ate'standardsa s
to be'applied in assessing competency and awarding diplopaéi Any
policy presuhption,exéfuding a'handicapped student from participation
in the minimum COmpetency‘festing:pfogramlqould appear to vip]éte the’
requirement of integrating the stude;f into the }egular educational
_program to the maximum extent ppssib?él A]ternative]y; féilure to

provide differential standards and a1fernati§e mddes of testing to the

r

han@icapped berSOn-who ne?ﬂs special freatment may violate the individual;s
right to benefit ffbmféaﬁcational programs meaninbful and effective for
. the _handica"pped individual. ’ ) |
"~ One answer to this problem in the inc0rporation of an individualized
minimum competency testing pfotoéo]'within the Individua]ized‘Education
P;ograﬁ (IEP) required fq!veach handiéapped-ch{ld under the Education for
~ ATl Handicapped Children act of 1975. Individual decisions about

mihimum'competenéy testing programs applied to the specific capabilities

< - i .
of the handicapped child could then be made relative to exemption from

4




. “the p:ogram,-appliCation of a differential standard for award of the
diploma,'ané the use of differertial assessment ﬁrocedures in censi-
defation of the eftent end severity o% tse student's handicep. For .
purposes of'minimum-cdmpetency testingy a deseribtion ofbthe extent to -

. which the child can pa;ticipate tn the testing program and a statement

~ of services needed to permit.participation would be part of the

o

Lad

juStificdtion compelled by the IEP. Lo e : S

!

Due Prbcess of: Law

There is no questTOn_thét a;student has a Property right to thev"

5

educational benefits guaranteed by state law. In Goss v. Lopez (1975)

the Un1ted States Suprene Court conc]uded that expuls1on or suspens1on
from the schop] s:educat1ona1 proqram cou1d infringe the student's®

right-to educatﬁonel-behefits, compelliné tpe-school_distfictitc ‘ -
'provide due_process of Iawltn discip]%nary,actjons._ The ﬁibh court'

K

reasoned that the fourteenth amendment reqUtred the state to give.the -

student due process of 1aw where the-den1a1 of a 'property right might t

i

result from state action. - .

Minimal e]ements of due process in an educat1ona1 sett1ng have ‘ o
been defined to 1nc1ude the right to adequate notice prior to any school
.district action wh1ch wou]d_deny an educational benef1t. sTh1s requirement
L appears to apply regard]ess of whe her the action is considered to be

d1SC1P11narYs_as in Goss, or academ1c, as in Horow1tz v. Board of S T T

“Curators of the University of Missouri (1978). In the Horowitz case

a Al

the Supreme Court was re]uctant -to interfere w1th the Judgments of .

<

academic evaluators considering a medical student’s clinical performance.




. the course of the student's med1ca] tra1n1ng, had_ been suff1c1ent

" the court’ found thét students wexe not put on notice that graduation'"

Howaver, the’ Court. did conc1ude that repeated warnings of unsat1sfactory

w

evaluations, coupled- with opportun1t1es to 1mgrove performance over

b

notice to meet const1tut10na] due process ga1de11nes.

Where m1n1mum competency tests may be used to determine placement

s

in remedial .or special education classes, @ where 'the testing program

. -, - R .
> B L1 a- B

~¢an act to deny the diploma or certificate of graduation, a denial gf

educatioral benefits guararteed by std%e']%u may éccur. Consequently,

courts are 1ike1y to give careful attention to the 'school district's

rationale for nnn1mum competency testxng, and to assess the’ extent to -

which a den1a1 of a student -S property r1ght to a free public’ educat1on

%
'

may result. - Lo
A Florida federal court has Tuled that. imposing m1n1mum competency

testzng too hast11y can resu]t in court orders compelling thg award of

the diploma. B]ack‘students who failed Florida's 1978 minimum competency

-

test had alleged that they were denied equal protection and due process
of law under the Fourteenth Amendment by impbsition of the Florida

minimum competency reqai?ements. In Debra,P. v, TurTington (1979),

the federal d1str3ct court agreedzwlth the students and ordered that

-

the d1pIoma be awarded to students who failed the exam1nat10n but had ‘

- otherwise qualified for’graduat1on. Emphasizing ‘the due process..issue,

would depend on mastery of ski]ls at the time.of instruction in those

skills. As a practical matten, at least six years must pass before

Florida‘'s minimum competency test developed in 1977, can be uséd to

-

deny the diploma to m1nor1ty students.

S .

fmad |
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.The court-in Debra P. linked the issue of_inadequate notice to .
’ ) ) ’ ' B -
the dispdrportienate racial impact of the test. Many of the black i

students whc)' fa‘i]éd the test had received their early education in

. :segregated schoo]sj ‘Tpe court conclqded that a past pattern of racial
_segregatien resulted in an ipfefior eddcation which still affected the -

K fy‘ -~‘black students' performance Under these-circumstances,-ah e]éngated
"i; ‘:phase-1n period for competency testxng, with per1od1c notice to students

.~ as to what they would be requ1red to know, was~requ1red by the courts.
@ _where‘sttildents are 1nformed late.in their eduicational program that
--a-minimum competency requirement has been posed for award of the diploma

or. cert1f1cate of gnaduation, a studnnt or class of students m1ght _ T

- contend that not1ce of the requ1rement was inadequate. The graduat1on :
N

. requirement wou]d arguably violate 1egal notions, qf due process in that

LV

. © the gignif}cance.of the degree'requirement might have:ipnfluenced
T L -

. teaching and 1earning dqring.the student s previous schooling had the

not1ce been timely If the results of minimum competency tests fall

- 4

within the rea]m of “academ1c evaluations"’ character1zed by the Horow1tz
- . magor1ty, then 1t can be argued that courts w111 be un11kely to grant =~

relief prOV1ded*studentseare allowed repeated opportun1t1es to take the ,
= L
m1n1mum competencx test and are given notice of the test requ1rements

3
)

in” t1me to prepare themselves,

. E
+ ] . .

- L - Fundamental -Fairness and Reasonableness L . ;
1 - |

=

Clearly, where a denial of substantive due process is alleged ° Lt

) reIatlve to m1n1mum competency test1hg requ1rementss courts w111 be-asked

¢

to resoIve quest1ons of. adequate remed iation and notnce for a test which

- LY
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purports to measure years of cumu?a;ive learning. It is difficult éﬁ%&
determine how courts will resolve questions of. this type, but the court

Ilwill be guided by Yanguage implementing min imum competency testing and by

notions of what is reasonatle notice and fairness to the student. ~In

James v. Board of Education (1977) a class action suit was brought by

parenis and teachers to fnjoin the administration of comprehensive
examinations baséd on contentions that the integrity of the examinations
had been so compromised that use 6f the results for purposes of promotion,
admission to special programs, and allocation of funds and teachers
within th; school system would violate fundamental fairness‘w In holding
that the board could not be enjo{ned from administering the examinations,
the Court of Appeals of New York noted that “courts may not under the gujse
of enforcing a vague educational public po]fcy « - . assume the exercisa
of educational policy vested by con;titution and statute in school
administrative aggnbies.“ Whether the,examination had béen:so'cqmpromised.
as,tq 1ack,validity a8s an instrument f&r measuring educational_achieve-
ment the court chose not.to decide, beéause statute law delegated that
question to the "judgment and discretion of those responsible for the
administration'of pub]ic schoois."

1In a similar case parents challenged the authority and'propriéty.
of thé F]orfda-Department of Education fn establishing basic skill and
. Yiteracy requirements under Flor%da;s minimwﬁ‘édﬁpetenﬁy testing program.
The parents charged that the legis1§ture had improperly delegated power
to set standards to the Commissioner'of Educétion and, in addit%on, the
Commissicngr had improggrlyﬂéxe;ciﬁed discretion in setting minimun

cut-off standards and scoring criteria for the minimum competency -




examination. In Florida State Board of Education V. Bradx:(19?9) a,

state.appeals court upheld scoring criteria adopted by the Commissioner
of Education as valid exercises of administrative authority. Furthermore,
the appeals cpurt ruled that proficiency in any_subject was uniqué!y

and peculiarly a matter for the field of education to decide, not a
métter to be resolved by legislative or judicial authority.

~ James and Brady suggest that courts will be reluctant to interfere

in matters of educational policy where-Tegislative action or school

board policy is based upon carefully reasoned judgments about appropriate
testing requirements. Decigfons related to the hake~up anﬂ selection of
tesf items, cut-off levels establishing minimum acceptable competence,
‘and apportunities for review and re-testing are within the competence
'and discretion of professional educators; provided the consénsus of
expert judgments is based on sound educational thihking. Courts
recognize that expert'judgments are never totally infallib1e,‘but court
do insist that the rationale for the'dgcisfbn avoids capricious or

arbitrary action.

Impiementation Guidelines

These legal considerations lead to the inescapable conclusion that
educators must act with extreme caution in implementing minimum compétency
testing programs:: Programs should be developed in stanges; begun with =
pﬁlot projects or 11mi£éd experimental projects in%tial]y, and thén
expanded as rationqllprocedures are developed._ ﬁodels o% appropr.iate ‘

practice and searches of professional 1iterature sbould'be uti]ized in

ongoing evaluation and modification of any testing bhogram,

b
M
L




Procedural safeguards will vary according to state law and
administrative discretion. There is n0~sind$g formula for procedural
rules that is best for all situations. In developing and implementing

policies and procedures for minimum competency testing, consideration

“should be given to a number of guidelines suggested by recent litigation

as folloﬁs:

1. It is not necessary to abandon the existing curriculum in

order to establish a competency festing program, but once competency

“testing is mandated, the specification of mfnimum competencies must

be matched with'the‘curricuiar goals and objectives of the school system.
2. Evidence that actual instruction is-congruent with curricular
objectives and test items must be obtained in ovrder to establish a
rational basis for the testing program.
3. All test items mﬁst be carefully developed and evaluated to

insure conformance with curricular objectives and to eliminate bias

related to racial, ethnic, or national-origin minority status.

4. Other measures, in addition to the minimum competency test,

.should be ysed as a basis for placement or award of the diploma.

5. Special attempts should be made to overcome cultural biases
inherent in the construction and administrétion of the competency tést.
6. The setting of cut-off levels for proficfeﬁty should be a
process of well-docunentad deliberation that conforms to any statutory

requirements of the state and avoids &1{ suggestion'of\capriciouéness. ]

7. The phase-in period for minimum competency testing must
include early and periodically repeated notice to students and parents.

B. The length of time required for adequate notice to students

-
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and parents must be related to the tlme required to make necesthy

J}r
curricular or instructional changes to 1mp1ement a competency-based

~educational program.

9. Notice would extend to the instructor's classroom comments as

-

well as officlal written notification to student and parent.

10. Initially, minimum competency testing should be used primarily

‘for 1dentiiication'and diagnosis of learning deficiencies, rather than

to deny the diploma or certificate of graduation.

11. Several opt1ons should be available to students who. fail the

-m1n1mum competency examination required for graduation. Among the

optjons are the following:
a. Opportunity to take a competency examination again at
another time or at any(ioter-date in their lives.
b. Allowance for aldifferentfal staodard or assessment
procedure.
-C. Remedia] or compensatory training in the ‘specific areas
where a 1ack of competency was demonstrated.
lér 0pt1ons should also be available to students who were Previous]y '
enro]]ed 1n rac1a11y segregated schools. '
13. Remedia] or compensatory programs should not be so pervasive
as to become a system for segregating students on the basis of race
or ethnic origin. | |
. 14. Handicapped students require individual determinations. with
regard to the noture and extent of their participation in minimum

competency Programs.

The 1eg1s]at1ve mandate for some form of minimum competency testing

Foead
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may not include provision for éll‘bf the elements in the guidelines
suggested. But once.the responsibility to implement‘minimum competency
testiny is mandated, whether by state or local district, educators are

in & position to influence the elemen;s of the program as it. is initiated
and administered. Through this procegs of imPIementation the educator
has the opportunity to introduce those dimensions of é minimum compe~ -
'teﬁcy testing program that conform to both legisiative and judicial

mandates, thus serving the need of meaningful educational opportunity.

[
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